DISTANCING FROM DAMAGE
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(The following introduction is adapted from “Money in Halacha” by Rabbi Yitchok Silver)

“A close neighbour is better than a distant brother.”! Good neighbours are an invaluable asset,
and bad neighbours can be a constant thorn in ones side.

The ideal scenario is when neighbours are united in love, brotherhood, peace, and friendship,
with the Divine Presence resting upon them.? A good neighbour lends a hand in times of hardship and
shares our joys and sorrows. While unity among neighbours is a wonderful thing, good relations require
that we maintain a certain distance and respect each other’s privacy.

Unfortunately, many people neglect to keep the above principles in mind, either because they do
not see beyond their own personal benefit, or because they are driven by bad character traits, inborn or
acquired. The result is that a significant percentage of the disputes that come to a beis din (court of
Jewish law) concern relations with neighbours.

It behooves us to study the halachos pertaining to the “Laws of Neighbours”, as found in the
classic sources of the Gemara, Shulchan Aruch, and latter-day authorities, for the laws of the Torah are
the “ways of pleasantness, and all of its paths are peace.””

In this learning session we’ll explore the following issues:
- Is one allowed to place objects next to another’s property which could cause damage?
- What are ones rights concerning using his own property in a normal manner?
o Among neighbours, whose responsibility is it to prevent damages?
- Is one allowed to set up a business in his home which will result in increased traffic?
- What about throwing a party in ones backyard?

! Mishlei 27:10
2 Eiruvin 68a
3 Mishlei 3:17



1 _ THE TREE & THE PIT

Source 1. Bava Basra 25b

MISHNA: One must distance a tree twenty-five cubits [1 cubit is 7127 17 1PORT DR PRO0A ann
approximately 2-feet] from a cistern... LAnR WAMm 20wy
If the digging of the cistern preceded the tree,.the owner of the DOMT TN PRI SATP a7 OX
tree cuts down the tree and the owner of the cistern pays him
money [i.e. the value of the tree]. And if the tree preceded the cistern the T PDO YIP° XD DT 12°K DX

owner of the tree need not cut down the tree. If it is uncertain YIP° X2 O7p 71 pO0Y 0P
whether this came first or that came first, the owner of the tree
need not cut down the tree. NATIP MW 2"YR M 01 '

Rabbi Yossi says: Even if the cistern preceded the tree, the owner TIN2 DI I IR KD TRD
of the tree need not cut down the tree. This is due to the fact that

this one digs in his own property, and that one plants in his 177 TIN3 YO N Y2
own property.

What exactly is the point of contention between the Rabbi’s (the first opinion) & R’ Yossi?

The Gemara [18b] explains that their argument revolves around a general question: upon whom does the
responsibility of preventing damages fall?? In the language of Chazal:

MXY DR P2 POTAn Y
(It’s the damager’s responsibility to distance himself)
OR

MXY DR PR P10 DY

(It’s the damagee’s responsibility to distance himself)

The Rabbi’s hold it’s the damager’s responsibility, and R’ Yossi holds that it’s the damagee’s
responsibility.



This disagreement has far-reaching consequences in other cases as well. For example:

- Planting vegetables (such as leeks) in one’s garden which will extend to his neighbours bed of
onions thereby threatening their taste. [25?

- Cultivating mustard plants which will reduce the honey production from his neighbour’s
beehive.*

In all of these cases, as well, the Rabbi’s maintain that it’s the damager’s responsibility to move, and R’
Yossi holds that it’s the damagee’s.’ To review:
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Let’s Clarify!!

We shouldn’t take this opinion of R’ Yossi too far, though: to be sure, R’ Yossi certainly agrees that one
is not allowed to go over to another and slap him in the face or throw a rock at him, on the grounds of
“it’s the damagee’s responsibility to move!”

malicious manner, and the object with which he’s damaging is coming from his own property and
causing inevitable damage in his neighbours — does R’ Yossi maintain his position that it’s the
damagee’s responsibility to move.

But even this is not so simple...

4 The bee’s will go and eat the mustard, which is very spicy, which makes them thirsty, and then they’ll go and eat their honey. [ .7 >"wA
D771 HWw X751 XONID X7 NONNTA NN 7']
. 'nan napon oY 3



2 — UNDERSTANDING R’ YOSSI

The opinion of R’ Yossi seems awkward, and perhaps even absurd: just because one is operating from
his own property, why should this give him the right to damage his neighbour?? Since when are you
allowed to damage another’s property?!? Why does R’ Yossi maintain that “i¢’s the damagee’s
responsibility to distance himself’???

What do you think??

One of the classic commentaries on the Shulchan Aruch, the Nesivos HaMishpat [ Yaakov Lorberbaum
of Lissa, 1760-1832, affectionately referred to as the “Nesivos”] addressed this issue some 200+ years
ago:

Source 3. Nesivos ['" p''o 7''17 9]
It’s difficult to understand all of those obligations to QW 1Y NIPRITT 92 Y awp T7IRID
distance oneself which are listed in Bava Basra...it’s TY2IR DPN2TIWI K...2"22 1 KD '92
similar to having a bull [in one’s property]...why should WAR 1 TR 80117 IR 970
the Sages [R’ Yossi] say that he needn’t distance " ,
it...how is this different from the 4-primary forms of XURT [0V ] 1337 IR ORDRY.RT

damage [which one is obligated to guard from causing T2YTINDORT YRW ,PNY
damage to others]?? 21792771 MAR 72 M7 K7 ORPR...DONWD
...We must answer that regarding the ‘4 primary forms 277 1R TPPOT1 MAR "7 Sl 5y

of damage’ one is only responsible to guard them in so
far as they can be contained within his property, then,
the Torah obligates us to guard them and ensure that

NWIN2 PR IWORWD P TRV
7251 RIATD IRT P01 ROW 377002

they do not damage...However, these damages which ,P12WNA P21 1Y XKW 77wl
are enumerated in Bava Basra are of the nature that if IDIN2 K17 MO XY '92 W7 °17 PN
one were obligated to contain them in his property then X7 MWOR PR P19 2705 2°woT
he would not be able to use them altogether, and not Span™ 593 MW T WIRwn MEyS

being able to use one’s own property altogether is not WY 93 K'RT 113 1NN [T RN
something that the Torah obligates us to do.

...It is for this reason that R’ Yossi holds that it is the R0 ﬂ’l”:& X7 th{W NI, TR
damagee’s responsibility to move, for what is the logic P17 9¥7 2"22°01 " 1210 2o D,

that the damager should lose his ability to use his 2020 YT MW Y02 N'RT PR
property more than the damagee should lose his 6,__|7m,-; mwn
ability?!?

The Nesivos makes a phenomenal distinction: in all of these cases of R’ Yossi, if the damager were to
refrain from placing his objects by the others property, this would prevent him from being able to use his
own property in a normal manner.

PRI AN T2 2N P 8D XY MW PrITRI T PPNT WY D02 pod med bu2e napT.. " amnbwa DT ngp 2" Ma°na 2727 XnbnT Ruwipa ©
N2 7"w0 M wpwnT D23 8" pra I 88 A, 79577 KT 2737 T2 ARW WK P09 200 K2 0D VTV pryT PRT IR0 praTe XN
N9I2° O3 R IR ORTT DWW 2102 03777 201V 12 WO R0, WARY DR MWD PIIT 012> DY YR 90 PIVaT 12T 00 Yawn 2" "PraTe Siomd m20n
12010 2", rawn



In other words, the damager can claim: “Listen, I’'m not doing anything crazy here, I’'m planting a tree.

If we were talking about allowing ones dangerous animals to roam around in the backyard, so then keep
them behind a fence! But in these cases, if we’ll prevent this person from doing his own stuff in his
property, it’ll be entirely abnormal living- conditions!! This, says the Nesivos, is not expected from a
person.

One Last Point

Good explanation, no?

So what about the Rabbi’s — R’ Yossi’s arch-nemesis in this debate — what do they hold?? Why
shouldn’t one be allowed to use his property in a normal manner? A potential answer to this question
can be found in the footnote below’.

7 What exactly the Rabbi’s hold — or, more specifically, what the point of contention between them and R’ Yossi is — is somewhat of a
sticky issue. R’ Ahron Kotler zt”1 explains that although the typical halacho’s of “damages” do not apply here, but there is a new halacha
which pertains specifically to neighbours:
K" 91w 72 MY DR PAANY pUTAN DT 0°RIM 11PN 2"V L VIAIT 1A RIT 1PW TN TR 93 2w WIwnT U7, 2010 P11 Sw Wi 17 ...
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3 — WHEN R’ YOSSI AGREES

Until now we’ve seen that there’s a fundamental dispute between the Rabbi’s & R’ Yosi in a scenario
where one is operating from his own property, whether or not we say that it’s incumbent on the damager
to move, or on the damagee.

The Gemara, however, qualifies this disagreement by illustrating that there are some scenario’s in which
even R’ Yossi agrees that “it’s the damager’s responsibility to move™:

Source 4. Mishna 22b, and Gemara
MISHNA: One must distance his ladder four cubits from a 1M 0200 DX PRONR MInn
neighbor’s bird-coup so that a marten® will not be able XOW 73 NIAK Y2IX T
to jump from the ladder to the bird-coup and devour the birds. 3 7197N

GEMARA: Let us say that the Mishna is not in accordance
with the opinion of Rabbi Yossi, for if it were in accordance with | X7 *01 13 X27 0°ann Xm*o 3
the opinion of Rabbi Yossi, doesn’t he say [with regard to plantinga | 771 Y2 TIN2 1917 737 K K77 2"
tree next to a neighbor’s cistern]: This one digs within his property oW TN2 v
and that one plants within his property, [and neither individual need
consider what is happening in the property of the other]?

'
(The Gemara answers): You may even say that the Mishna 27 R RGP0 KD 17708

follows the opinion of Rabbi Yossi, as didn’t Rav Ashi say: 2R AT RITD 27 °2 13717 70 WR
When we were studying in the study hall of Rav Kahana, he a1 17 Y707 07722 907 027 TN
would say to us that Rabbi Yossi concedes with regard to his XD A XA 770 ManT T7AT

arrows, [i.e., he concedes that one must distance himself if his actions will
cause immediate damage to his neighbor]. Here too, sometimes when he
places the ladder, the marten might be sitting in a hole and will
immediately jump up and climb the ladder to the bird-coup.

In situations of “°77 *1°3” (lit. “Ones arrows,” see footnote’) there is no disagreement: everyone holds
that it is the damager’s obligation to move. In contrast to all of the previous scenarios in which R’ Yossi
hold’s that it’s the damagee’s responsibility, when the damage is immediate'°, such as in this case, R’
Yossi agrees to the Rabbi’s.
Other examples of this, where there’s no disagreement, would include:
- Operating a carpentry-shop, downstairs or next-door, which generates a great deal of smoke and
odor [1"%0 7" "o »"n ¥" W]

- Storing sacks of produce which produce moisture and mold [1"0 %"15]
- Using heavy machinery which vibrates the neighbours wall [%"1]

8 A flesh-eating, tree-dwelling animal, similar to a mongoose [1"¥27 21n]
% Chazal use this as an analogy: if one is shooting arrows (or missiles!) from his own property, R’ Yossi certainly agrees that this is not
allowed!

(W"y R PIDRY PAIAM QTR NI 1A HW 7007 P07 .1p 2" "W X7 ’ev? "7 .20 'on o 1O



4 _Noisy NEIGHBOURS

Another common application of the halachos we studied thus far, in which everyone agrees that it’s the

damager’s obligation to distance himself, is the following Mishna:

Source 5. Bava Basra 20b

MISHNA: If there is a store in a courtyard, his neighbor can
protest to prevent him and say to him: I am unable to sleep due to
the sound of people entering and exiting.

However, one may fashion utensils in his house and go out and
sell them in the market, and the neighbor cannot protest against
him doing so and say to him: I am unable to sleep due to the
sound of the hammer you use to fashion utensils, nor can he say:
I cannot sleep due to the sound of the mill that you use to

grind, nor can he say: I cannot sleep due to the sound of the
children.

GEMARA: (The Gemara asks): What is different in the first
clause of the Mishna, [which states that one can prevent his neighbor
from opening a store in the courtyard because the noise of the human-traffic
which keeps him awake], and what is different in the latter

clause, [regarding the children, which we assume now is speaking about
having children come in to the courtyard to purchase things from the store]?
...Rava said: In the latter clause is dealing with schoolchildren
who come to learn Torah in his house, and this ruling applies
from the time of the ordinance of Yehoshua ben Gamla and

onward [who made a special rule that obligates institutionalized Torah-
education for the children, as the Gemara goes one to elaborate].

mnn? 912° X[aw Man I
1P W7 9127 1K 17 11 172
TREVT 2P0 1901017

TIN2 70T KXY 290 WY DR
91921 17°2 MINN? 2127 19K Pws
WU PN RY WD 9190 1R 19
DI K21 2O P R
npIna

XD W' RW™M W' A
MPIPNY IRNK KOO0 K27 NNX...
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One is entitled to prevent another from operating a business in their neighbourhood!! due to the noise
which will inevitably exist as a result of the increased human traffic. (Teachers, though, as the Gemara

says, are an exception to this rule.)

However, if only the work itself is noisy, such as in the latter cases of the Mishna, he may not object.

Why? What is the difference??

What do you think??

In order to answer this question, let’s have a careful look at how the great Rambam brings down these

halachos, in his magnum-opus, the Mishna Torah:

! The literal term here is “courtyard”: in Mishnaic times it was common for multiple families to live in close proximity to each other with
one shared courtyard in the middle. The exact application — or parameters — of this to current-day neighbourhood living is subject to

discussion.




Source 6. Rambam [2™77 0210w 1"9]

If there is a shop in a courtyard, the residents may
object to the owner and say to him: "We cannot sleep
on account of the noise of those who come and go.
He should therefore do his work in his shop and sell
the product in the market. But they cannot protest
and tell him: "We cannot sleep on account of the

has the right to teach Torah to Jewish children in his
house, and the partners cannot protest and claim:
"We cannot sleep because of the noise of the school
children."

2191 1772 MR 2v10W PRI TXNAY NN
PREIT 2°019177 2P TR 79197 1R PR 17

,PIW2 71217 1N NIRDA TV ROR
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The Rambam explains that this whole Mishna is speaking about where the other party (the ‘damager’) is
“P1mm” — he’s been there already for a lengthy period of time without any objections [S¢¢ foomote 12] Wy

the qualification?

The Magid Mishna (Rabbi Vidal of Tolosa, mid 14-century, one of the classic, early commentators on
the Rambam) explains what, exactly, the Rambam is coming to say with this:

Source 7. Magid Mishna [ov]

From that which the Rambam writes “since he’s already
established the right to do this,” it appears to me that he
holds that this rule [i.e. that one is not allowed to object]
only applies in this case. Initially, however, the neighbour
would have every right to object and prevent the other from
setting up all of these forms of disturbance.

The reason the Rambam maintains this position is because it
was difficult for him to understand why the complaint of “I
can’t sleep ‘cause of your hammer!!” should not be justified
just as much as the complaint of increased traffic. Also, the
language of the Mishna: “If there is a store in a courtyard”

“One who wants to open a store™!!

Rather, by force, the Mishna is speaking about a situation
where the disturbances have existed in that courtyard for

regarding the store, even though he has not objected until

some time already, and it’s coming to teach us the following:

MWY? P27 97w 0207w Inm
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now, this does not translate in to ‘consent’ to have the traffic X' 279 2N 191 QIR W PREP
througho’ut thg courtyard glv'en'that they are foreigners (i.e. AP NP PaR B R owa
they dgn t reside ther.e). .. This 1s not the case, however, P91 PTAA XY DX 2K 108y INIKoN2
regarding the other disturbances such as the mill and "

hammer, where his non-objection implies consent. Initially, T 9" AT 207
though, he’s certainly entitled to object in all of these cases.

The Magid Mishna explains that, according to the Rambam, the understanding of this Mishna is almost
the opposite of what it first appeared: in all cases, one is entitled to prevent his neighbour from setting
up a business (and the likes) which will disturb his sleep & comfort!

Only, if the other has already been there for a long time without any objections, then you can’t ask him
to move...except in the case of the store which generates increased human-traffic, where you can

always tell him to move.

mM9apa 2aR 2w»nw n W'Y ,3ap praT RTA 'Da 2R anaT TIaR MR av AR 1987 0277 71272 1OYAnT 2T Xevo ORI 9y qwpn a'non 13
%Y 1w 2"RWA PN 209V XY 477 ARIN TOW IR 00K 02397 2" 0027 'D 1RTaRm 7™ U0 2"2 apy?



EXAMPLES:

1. Is one allowed to smoke in the lobby of his apartment building, or outside an open

window of his house or office, if it may disturb his neighbours??

. “Ohh, what is that odor? It hits you the moment you come through the door,”
comments Mrs. Miller, who was blessed with an excessive sense of tact. ““You
really must get cleaning assistance to help keep this place clean.”

Shoshana blushed at her mother-in-law’s words, but remained silent. When the
local boy’s school opened a kindergarten in the empty apartment next door, she
had no objection to the noise or even the occasional candy wrapper, but she never
anticipated the “fragrance” that would reach her home through the window from
the restrooms. Does Shoshana have a right, now, to object?

. Is one allowed to operate a noisy air-conditioner or washing machine in his home,
even if the noise annoys his neighbour(s)??
a. What about hosting a party?

. “Yankel, do me a favor and come give me a hand,” called Shimon to his
downstairs neighbour. Always willing to be of assistance, Yankel stepped in to the
house and followed Shimon out to the porch. Shimon, who was very handy around
the house, was installing an air conditioner on his porch and needed his friends
help to put the heavy machine in place and set up the drainpipe. Yankel noticed
that the drainpipe would lead water right on to their terrace, but he was hesitant to
speak up. “I won’t say anything. Why cause hard feelings? He’ll figure out on his
own that it’s not a good idea.”

Once the air conditioner was in, the dripping water proved to be quite a nuisance,
and Shimon did not “figure it out on his own.” Is Yankel entitled to object??

(These examples were taken from the book “Money in Halacha” by Rabbi Yitzchok Silver, with permission)
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